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What can be protected as trade /
marks? HGF

NOTHING BUT NOTHING BUT FRUIT
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Spectrum of Distinctiveness / HGF

Fanciful
Arbitrary ‘
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'the colour purple (Pantone 2685C), as shown on the form of
application, applied to the whole visible surface, or being the
predominant colour applied to the whole visible surface, of the
packaging of the goodso

A Mark was registered at the UK IPO but was ultimately held that
the mark was not registerable

A Did not turn on the issue of the distinctive nature of the mark but
on the description used

A The use of the word ﬁpredominant\b’"c01
multiple permutations —
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The trademark is a colour mark consisting of a combination of
white and red "Pantone 186C". The colour red represents 25% of
the total and is in a central position. The white colour represents
75% of the total and is in peripheral position.
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A The shape of the KitKat was not inherently distinctive

A Nestle would need to show that the shape had acquired
distinctiveness through use

A The applicant or trade mark proprietor must prove that, at the
relevant date, a significant proportion of the relevant class of
persons perceives the relevant goods or services as originating
from a particular undertaking because of the sign in question (as
opposed to any other trade mark which may also be present)

A This emphasised there is a difference between mere recognition -

and the public differentiating the origin of the goods of one
undertaking from the other. —
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Well... Y
if Mr Kipling [B¥
isn‘t going ;

to use it...
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BUT |

GOOD CAKES.
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